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Summary

*  Equitable duties to account for undeclared profits affect fiduciaries only.

*  Bothat common law or in equity, a bribe or undeclared payment can be recovered only from
a fiduciary or from someone who has paid a fiduciary.

*  Where an undeclared payment or bribe has been made 1o a fiduciary, the only defence
available to the payer or recipient, whether in equity or under the tort of bribery at common
law, is a defence of fully informed consent.

*  Afiduciary relationship arises only where a person occupies a role which is recognised as
giving rise to fiduciary duties—e.g. trustee or company director—or where the objectively
assessed circumstances enable equity to infer an undertaking to act with single-minded
loyalty on behalf of another and to exclude one’s own interests,

* A relationship of reliance, an ability to influence decisions or the presence of vulnerability
are not of themselves sufficient to create a fiduciary duty in the absence of such an
undertaking of loyalty.

*  Arelationship of principal and “agent” can on its own create fiduciary obligations, but only

~ ifthe agent is in a position to affect a principal’s legal relations with third parties.

*  Anintermediary or broker who surveys the market on behalf of a client and who recommends
transactions to a client is not a fiduciary for these purposes. A claim, if any, against such a
person must be one for damages in contract or tort.

A now discredited theory

The third issue of the 2025 volume of Private Client Business published an article where I considered the
effects of two then recent Court of Appeal cases—Wood v Commercial First Business Ltd" and Pengelly
v Business Morigage Finance 4 plc.® These had held that brokers who purport to give unbiased advice to
a client could sometimes be held liabie for undeclared profits derived from transactions to which they
have introduced their clients, even though they had not acted as fiduciaries.

I'went on to apply this principle to the alleged facts of a Singaporean case which concerned an art dealer,
who had told a collector client that he had been negotiating the purchase of various works of art from their
respective owners on his behalf, when, he had in fact (so it was alleged) purchased the works himself in
order to selt them to the collector at a substantial undeclared profit. In an ultimately unsuccessful claim

* David Schmitz is a barrister practicing from Ten Qld Square, Lincolns Inn London, WC2A 35U,
! Wood v Commercial First Busiress Ltd 20213 EWCA Civ 471, [2022] Ch, 123.
zPeﬂgeh'y v Business Morigage Finance 4 pic [2020] EWHC 2002 {Ch); [2020] PN.L.R. 29.
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for & “Mareva”, or freezing, injunction before the Court of Appeal in Singapore’ the collector, Mr.
Rybolovlev, had argued that the dealer was liable to account for his undeclared profits. In its ruling the
Court held that the collector did have an arguable case, but only just, because it was not clear that the
dealer was acting as his agent, and hence as a fiduciary.

In my earlier article, I ventured the view that because of the recent English Court of Appeal cases, a
collector might find it easier to advance such a case in England than in Singapore, because of the absence
of any need-—so it then appeared —to prove the existence of a fiduciary relationship in a claim to recover
profits. As it then seemed, a duty to give impartial advice might have sufficed in a claim against a
non-fiduciary.

Hopcraft

Since then, however, the law moved on and, on } August 2025, the Supreme Court in Hopcraft v Close
Bros. Ltd.* put it beyond doubt that only fiduciaries are liable to account for undeclared profits which
derive from a relationship with a client. Moreover, even before the case reached the Supreme Court, the
Court of Appeal had refused to extend fiduciary-type claims to non-fiduciaries. Instead, while it allowed
common-law claims to be brought against non-fiduciaries for the tort of bribery (a ruling since overruled
as we shall see), it did exclude equitable claims against non-fiduciaries®,

Because a Rybolovlev-style claim is not one which seeks the recovery of a comimission, the common-law
position on bribery is not relevant. Such a claim, instead, is one for an account of a profit obtained in
breach of an equitable duty. Because the Court of Appeal ruled that a claim based upon a purported duty
of disinterestedness or impartiality falling short of a full fiduciary duty cannot succeed, it follows that the
Court of Appeal’s decision had already placed an obstacle in the way of anyone seeking to advance such
a claim, although this area of the law was still in flux, because the first principles of the equitable duties
to account for profits were then before the Supreme Court in the cases of Rukhadzeand Portfolio I1.” With
the Hopcraft case, however, there is now no longer any uncertainty.

When Hoperaff reached the Supreme Court, the Respondents, who were the customers of the appellant
car dealers and credit brokers sought merely to uphold the Court of Appeal’s decision on the bases that;

(D a wholly undisclosed commission could be recovered under the law of bribery, as then
understood, from the receiver and from the payer where there was a duty to give impartial
advice, whether or not the duty was fiduciary;

(2) a partially undisclosed commission could be recovered from the receiver on the basis of a
breach of fiduciary duty and from the payer on the basis of dishonest assistance in a breach
of fiduciary duty, but only if the receiver was a fiduciary in the first place;

3) a broker who had a duty to give impartial advice was, for these purposes a fiduciary,

. The customers therefore did not seek to disturb the decision that equitable remedies were available only
against fiduciaries. The Court of Appeal’s decision being undisturbed in that respect, it follows that a
Rybolovlev-type claim cannot now succeed against a non-fiduciary.

The importance of Hoperaft only begins here, however, because the Supreme Court has fundamentally
clarified our understanding of what, in the case of an intermediary, can give rise to fiduciary duties, what
kinds of claims against an intermediary can succeed against a fiduciary and against no one else, and what
are the prerequisites of a claim, in particular, or a claim against an agent.

? Bouvier and another v Accent Delight International and another [2015] SGCA 45; [2016] t LR.C. 60.

* Hoperaft v Close Brothers Etd [2025] UKSC 33; [2025] 3 W.L.R. 423.

3 Johnson v FirstRand Bank Ltd (a2 MotoNove Finance) [2024] EWCA Civ 1282 (the lead case being Johtson v Firstrand Bank Ltd) See paras
78-82 of the Court of Appeal Judgment,

& Rukhadze v Recovery Partners GP Lid [20251 UKSC 10;[2025) 2 W.L.R. 529.

? Stevens v Hotel Portfolio I UK Ltd (In Liguidation} [2025) UKSC 28: [2025] 3 W.L.R. 293.
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Here it would be helpful to give a brief account of the Hoperaft case, and the two other cases decided
at the same time.

In all three cases, the buyer of a motor car arranged his or her purchase through a car dealer which then
introduced the buyer to a lender, who then entered into a hire-purchase agreement between itself and the
buyer. In each of these cases, the lender paid a commission to the dealer for the introduction, and in each
of these cases the dealer was a credit broker.®

In Hoperaft the possibility of the payment of a commission was never made to the buyer, whereas in
the other two cases there was some disclosure.In Wrench and in Johnson, the possibility of a commission
was buried in the lender’s standard terms and in a manner which (in the case of Johnson) was misleading,
Moreover, in Wrench and Johnson the dealer was contractually bound to the lender to give the lender first
refusal of the transaction, and this fact precluded any possibility of impartiality in those two cases. This
contractual obligation too was not disclosed. It was therefore held on the facts, even in the latter two cases,
that the possibility of a commission had not been disclosed. There having been no notice, there was no
informed consent on the part of any of the buyers.

Hoperaft in the Court of Appeal

The Court of Appeal set a high bar for brokers and lenders with regard to undisclosed payments, and as
we shall see, the Supreme Court largely removed that bar. First, we should consider the Court of Appeal,’
though, which held:

(1) A wholly undisclosed payment made to a non-fiduciary who had a duty of impartiality would
be recoverable as a bribe at common law, both from the payer and the receiver {no double
recovery being allowed, however). In addition, if there were consequential losses, these
could be recovered as damages. Alternatively, rescission of any coniract between the client
and the payer or receiver, as well as damages, was available as of right. In equity, if the
receiver was a fiduciary, the bribe was held on trust for the client, and the payer was liable
to provide equitable compensation for having dishonestly assisted in the breach of the
fiduciary’s duty, The particular breach constituted a breach of the fiduciary’s duty not to
place itself in a position where its self-interest conflicted with its duty to its client.

@) In the case of a partially undisclosed payment—for example a payment made in circumstances
where the client was told that a payment might be made, or where the client was told thata
payment would be made, but the amount was not disclosed—a claim in the tort of bribery
at common law was not available, because compiete non-disclosure, rather than partial
non-disclosure, was required to found this cause of action. However, where the payment
had beenreceived by a fiduciary, the equitable remedies described above would be available
notwithstanding the lack of secrecy, because in equity the client would only cease to be
entitled fo recover the payment if he or she had knowingly consented to the payment, and
because such knowing consent could only arise if there had been full disclosure of all materiai
facts. To repeat, this remedy was available only against fiduciaries.

3) Any difficulty which might have arisen in that case from a need to base a claim for equitable
remedies upon the breach of a fiduciary duty was dealt with by the Court’s ruling that a duty
to give impartial advice carried with it a parailel fiduciary duty (para.173(4)). With regard
to the brokers in the cases before it, the Court of Appeal held (para.100):

® Thisis a regulated activity under the Financial Services and Markets Act 2000 (Regulated Activities Order 2001). The status of this activity had
consequences in respect of one of the cases, but these are beyond the scape of this article.
® Joknson v FirstRand Bank Lid (ta MotoNove Finance) {2024] EWCA Civ 1282,
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“It is precisely because the brokers were in a position to take advantage of their
vulnerable customers and there was a reasonable and understandable expectation that
they would act in their best interests, and that they owed them fiduciary duties. There
was obviously reliance on them to act in good faith .... Medsted is distinguishable on
its facts because the borrowers in that case were financially sophisticated and, unlike
any of the claimants, knew that commission was payable to the brokers by the financial
institution to whom the brokers had introduced them, though they did not know how
much. ... Inthis case ... there was an obligation to tell the claimants the amount of the
commission and there could be no informed consent if the claimants did not know how
much it was.,,.”

Hoperaft in the Supreme Court
On the appeal from the Court of Appeal, the Supreme Court swept all this away. Instead, it held that:

No claim for an undeclared commission can succeed unless the recipient owed fiduciary
duties to the claimant. This applies to a common law claim in bribery as much as it does to
an equitable claim for breach of fiduciary duty. See [para.184].

“The duty flows from the fiduciary capacity in which the person is acting. It would not
flow from the mere fact that he was in a position to influence or affect another person’s
decision.”

See also [para.201].

“... apurely contractual duty to give disinterested advice is different in its legal nature
and consequences from a fiduciary duty of loyalty. Although it may be difficult to
conceive of circumstances in which such a contractual duty might arise without there
being a concurrent fiduciary duty, the focus of the civil law of bribery is on the latter
and not the former, and is therefore on the question which we identified earlier: whether
the putative fiduciary has undertaken or agreed to act in the interests of another person
to the exclusion of his personal interests.”

And [para.204] quoting In re Goldcorp Exchange Ltd. ™

“No doubt the fact that one person is placed in a particular position vis-a-vis another
through the medium of a contract does not necessarily mean that he does not also owe
fiduciary duties to that other by virtue of being in that position. But the essence of a
fiduciary relationship is that it creates obligations of a different character from those
deriving from the coniract jtself”

A fiduciary duty will oniy arise if the person said to owe the duty is obliged to act

“altruistically” towards the person to whom the duty is owed [para.83], meaning that the

person owing the duty must be under an obligation to prefer the other’s interests to his or

her own. Such an obligation only subsists:

{i) if the recipient holds one of the positions where a fiduciary duty automatically
arises—e.g. director/company, solicitor/client, agent/principal (but see below),
trustee/beneficiary [para.8]; or

1 Re Goldcorp Exchange Ltd (In Receivership [1995] | A.C. 74 al 98; [1994] 3 W.LR. 199.
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(i) where the recipient does not hold such a position, but if the facts are such as to give
rise to an inference that the obligations of a fiduciary have been assumed, whether
contractually or because of the nature of the duties to be performed [para.9];

3 Whatever the origin of one’s status as a fiduciary, the key element is that the party who is
said to be bound by such a duty must have undertaken, expressly or by implication, a
single-minded duty of loyaity to the customer, a duty to prefer the other person’s interest to
his or her own [para.89]. In commercial contracts, this will seldom be the case, because the
duty to perform one’s contractual obligations is not the same thing as a duty in all respects
to subordinate one’s own interests to those of the other party. [paras 110 and 283].

4 The obligations or circumstances, which the Court of Appeal had considered sufficient to
giverise to a duty to account for commissions or profits received without the client’s consent,
were held inadequate to give rise to such a duty to account unless they had the character of
a fiduciary duty, meaning a duty on the part of the recipient {o prefer the client’s interests
to his or her own.

““... the fact that a person has assumed responsibilities giving rise to duties in contract
or tort to protect the interests of another is not sufficient in itself to give rise to a
fiduciary duty. More is needed,” (para.106]

Most importantly, a duty to give impartial advice does not of itself give rise to any duty to
account for undisclosed commissions or profits. See again the passage from [para.201]
quoted above,

What will not make for a fiduciary duty

What this means is that the client’s vulnerability [para.105], lack of sophistication, lack of knowledge, or
reliance upon a broker’s advice are not enough to give rise to a duty to account. The Hopcraft elaims all
failed, therefore, the sole exception being one claim which was based upon consumer legislation that is
beyond the scope of this article. See [para.108]:

“A relationship of trust and confidence is the consequence, and not the cause, of a fiduciary duty.”

“Similarly, the vulnerability which is the typical characteristic of a person to whom a fiduciary duty
is owed, is a consequence and not a cause of a fiduciary relationship.”

Tidying up the tort of bribery

On the other hand, the Supreme Court did also Sweep away a principle which had restricted the scope of
the tort of bribery at common law—namely that partial disclosure would preclude a claim. It is now
recognised that as with claims in equity, the only defence to a claim in bribery at common law or in equity
is fully informed consent, and that for there to be such consent, a full disclosure of all material facts is
necessary. What amounts to material facts depending upon the circumstances of the particular case,

The tort of bribery lives on

In passing, it should be mentioned that on the appeal it was submitted for the lenders that the tort of bribery
should be abolished because it overlapped with, but had a lesser scope than, the equitable rule against a
fiduciary placing itselfin a position where its duty and interest conflicted [para, 139]. The Supreme Court,
however, refused to take this course [paras 140-1] in part because the common-law remedy was long
established and because the common-law remedy possessed elements of strictness which it was useful to
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retain—for example that it gives a right of rescission as a self—help remedy and does not require a court
order, that it treats the payer of the bribe as a primary wrongdoer (in contrast to equity which treats the
payer of a bribe as a dishonest assister of the recipient’s breach of duty), that it enables the amount of the
bribe to be recovered without proof of loss, that the motive of the briber is treated as irrelevant and that
there is an irrebuttable presumption that the bribe influenced the recipient [from para.122j.

Agents: when are they fiduciaries?

The term “agent” can be used informally to refer merely to a person who has agreed to do something for
someone else [para.271]. Such an arrangement clearly cannot import a fiduciary duty on its own. The
definition which the Supreme Court applied was the one contained in Bowstead and Reynolds on Agencyr”

“Agency is the fiduciary relationship which exists between two persons, one of whom expressly or
impliedly manifests assent that the other should act on his behalf so as to affect his legal relations
with third parties, and the other of whom similarly manifests assent so to act or so acts pursuant to
the manifestation.” (emphasis added)

The wording here extends to cases beyond those where one person makes a contract with a third party
which is binding upon the client, and the Judgment contains references to other acts which affect the
client’s Jegal relations to the requisite degree—see e.g. [paras 168-171]. However, for the relationship of
principal and agent to impose a fiduciary duty on the agent, the agent’s role in affecting legal relations
with a third party is essential. In the Hopcraft cases, this element was lacking.

Where would this leave a Rybolovlev-type case?

There was no suggestion in the Ryboloviev cases that the defendant had affected the claimants legal
relations with third parties. Indeed, the principat allegation was that there were no such relations because
the third parties were often fictitious, or because they were not parties to any fransaction with the claimant,
as they had already disposed of the works, allegedly to the defendant.

As no other fiduciary relationships are conceivably applicable to cases such as these, it follows that
they cannot give rise to equitable claims for an account of undisclosed profits or commissions. Instead,
claimants would need to base their claims, depending upon the facts, on torts such as misrepresentation,
fraud, conspiracy or causing loss by unlawful means—see {para.204].

Allegations such as those made by the claimant—e.g. that negotiations, supposedly aimed at lowering
the prices of the artistic works, were invented by the defendant in order to reassure the claimant that he
was paying a proper market price, whereas he was paying a great deal more for the works than the prices
at which the defendant had been able to acquire them---are probably actionable, where the defendant’s
statements were untrue, and the claimant relied upon them and suffered loss. Such claims, however, sound
in damages, rather than in a right to an account of profits,

Given that the claim is one for damages in tort, the question arises as to what the buyer’s recoverable
loss would be. Ordinarily, where a misrepresentation induces a buyer to make a purchase, the measure of
damages is the difference between the amount paid and the true value of the asset. Usually, the loss would
be assessed as at the date of the purchase, although other dates can be applied and consequential losses
recovered where the circumstances dictate, especially in cases of fraud where the misrepresentation has
caused the buyer to acquire an asset which he or she would never have acquired at all and where the buyer
has then been unable to dispose of it—see Smith New Court Securities Ltd v Citibank N.A.." Because the

e aB, Reynolds KC and Peter Watts KC, Bowstead and Reynolds on Agency, 23rd edition (Sweet and Maxwell, 2024}, para,1-0601
12 Smith New Court Securities Ltd v Citibank N.A. [1997) A.V. 254 at 266H.2671 and 281G-282E
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complaint in cases such as this is simply that the purchaser paid too much for an asset that he or she would
have acquired in any event, but merely at a lower price, these complications are unlikely to arise,

A further question is whether the value should be the price at which the buyer could have sold the work
at the relevant time, or whether it should be the price at which a buyer would have been able to acquire it
from the owner, whether directly or via the owner’s agent. Because the nature of the claim is that the buyer
simply paid too much, the value would most likely be the laiter,

The principal difficulty, however, arises from the absence of a transparent market for works of art.
Here, it is necessary to avoid the temptation to treat the amount which the seller paid for the work as its
market value thereby bringing in a requirement to account for profits via by the back door. The reason
why this would not be correct is that the seller would be a special purchaser—ie one able to notice an
opportunity which persons with less skill would not spot. By the same token, it would not be correct to
use the price which the purchaser paid (thereby reducing the loss to nil) because that price would be the
product of two special circumstances—the purchaser’s inexperience and the misrepresentation which had
been perpetrated. Ultimately, expert evidence would be necessary. For a useful illustration of the factors
to be considered, see Drake v Thos Agnew & Sons Lid.”

Whatever form a claim by an overcharged customer against an intermediary might take, it is now clear
that the views of the Supreme Court of Singapore and the laws of England are in line with one another,
and that unless a fiduciary relationship can be demonstrated—by which is meant a relationship where the
intermediary has undertaken to subordinate its interests to those of the customer—the claim, if any, will
have to be for damages in contract or tort,

P Drake v Thos Agnew & Sons Lid [2002] EWHC 294 (QB) at [40],
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